Phong Thwong mai va Céng nghiép Viét Nam

Toa dam:
. _ , R ) 000
VIET NAM VA CONG U'OC VIEN VE cec
MUA BAN HANG HOA QUOC TE (SCIG) ®
®
o0

Ha Néi ngay 11/05/2010



Tham luan:

Tham gia SCIG nhin tw khia
canh dam phan hop dong
va giai quyét tranh chap

Ha Néi ngay 11/05/2010




¥ Nguwdi trinh bay:

Th.s Luat LUU TIEN DUNG

Trong tai vien VIAC
Luat sw thanh vien YKVN Lawyers

Ha Néi ngay 11/05/2010




s 3
. S . ~"\~v\}:ﬁ 2 o
Pham vi trinh bay: o | fies

1. Khé khan trong dam phan luat ap dung
va co ché giai quyéet tranh chap

2. Khé khan trong giai quyét tranh chap

3. Két luan
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1. Khoé khan trong’dém phér) luat | o
ap dung yé co’ ché giai quyeét 4
tranh chap

1.1. Cuéc chién vé luat ap dung

1.2. Cudc chién vé co’ quan giai quyét tranh chap
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1.1. Cuéc chién vé luat ap dung s

«» Luat Viét Nam hay luat nwédc ngoai? s

+ Pa sO trwdng hop budc phai chon luat
nwo'c ngoal
a Khéng co diéu kién tim hiéu luat nwéce

ngoai
a Khéng thé nam bat cu thé luat ap dung
> Bat lgi khi xay ra tranh chap, nhat 1a khi
VN la bén ban hang
> Yéu thé khi dam phan vé co quan giai
guyét tranh chap
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1.2. Cudc chién vé co’ quan
giai quyét tranh chap

+ Toa an Viét Nam hay Trong tai
nwo'c ngoai?
- Toa an co ap dung Luat nwéc ngoai?
- VIAC c6 ap dung Luat nwéc ngoai?
+ Pa sb trworng hop budc phaéi ap dung
trong tai nwdc ngoai
. Xay ra tranh chap: kho xac dinh mrc dé
dung sai
. Ton kém trong dam phan, thuwong lwong
- Nhiéu khi phai nhwong bd
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2. Kho khan trong giai quyét tranh T
chap oo

2.1. Tranh chap “hop dong mua ban than”
2.1. Tranh chap “hop dong mua ban san lat”

2.3. Tranh chap “hop dong mua ban may
diéu hoa nhiét d6”
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2.1. Tranh chép “how déng mua ban than” | %%,

R Cong ty A cua Viét Nam ky hop dong ban cho Céng ty B'cla Ai-

cap X tan than, thdi han giao hang tai cang Cai Lan la ngay 1
thang 7 nam 2009

- Ngay 1 thang 6 nam 2009 Cong ty A thng bao cho Cong ty B rang
kha nang thu gom dud sb lvgng than trivdc ngay 1 thang 7 la kho co
thé thwe hién dwoc, dé xuat Iui théi han giao hang vao trwdc ngay
1 thang 8 nam 2009

» Cong ty B khong trd I, tuy nhién tiép tuc dam phan ky két mot
hop ddng mdi cung loai than va cung gia ca. Thdi han giao hang la
1 thang 9 nam 2009

» Ngay 20 thang 8 nam 2009 Cong ty A dé nghi Coéng ty B ct¥ nguoi
kiem tra than trwéc khi xep hang xuong tau. Céng ty B tra Ioi dé
nghi huy bo hop dong vi giao hang mudn hon thdi han quy dinh tai
hop dong.

LS. Lwu Tién Diing YKVN

LLLLLLL



Luét ap dung vé sitra déi hop déng:|

+ Phap luat Viét Nam: Stra déi phai bang van ban
+ SCIG: Biéu 29 khoan 2:

- Ngoai trtr: Néu mét bén da can c& vao hanh vi
cla bén kia dé coi rang da dong y stra ddi hop
dong.

. Viéc Coéng ty B tiép tuc ky hop ddng mua than
md&i: Nhu cau vé mua than tiép van con, khéng
phan doi viéc xép hang cham

. Cong ty A c6 co s& hop ly dé coi Cong ty B da
chap nhan stra d6i hop dong?
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Sw so’ cilrng va thiéu hutcida | ¢
Luat Thwong mai see

+ Thiéu quy dinh v& mua ban hang héa quoc té
+ Chwa tinh hét clia dac thu giao dich mua ban
hang hoa qudc té

> Céac nguyén tac ap dung v&i mua ban théng
thwong dwoc ap dung (1’0| vol mua ban hang
hda quoc té (vi du: yeu cau vé phai co cac diéu

kboan co ban hgp dong, hinh thirc stra doi hop
dong v.v...)
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2.2. Tranh chap “hop déng mua ban san Iat” o

+ Ngay 2-1-1995 Cong ty Ng. Nam Bee Slngapore Ky
hop dong mua 3000 tan san lat cia Cong ty
Thwong mai Tay Ninh (TANICO), giao hang truwoc
28-2-1995

» Diéu kién giao hang FOB tai cang Quy Nhon - Viét
Nam, thanh toan bang LC — khéng huy ngang, diéu
khoan do 50%. Vi pham phat 10 % gia tri hop dong.

«» CoOng ty Ng. Nam Bee da m¢ LC v&i cac diéu khoan
trén c6 hiéu lwc dén 15/03/1995 han cudi giao hang
la 28/02/1995, nguoi thu hucyng dwoc lay toi da
50% tri gia LC trwéc ngay giao hang.

LS. Lwu Tién Diing YKVN

LLLLLLL



Tranh chap “hop déng mua ban san Iat” (tt)

+» Ngay 21-1-1995 Cb6ng ty Ng. Nam Bee théng bao
tau sé& cap cang vao khoang tir 28-2 dén 3-3-1995

+» Ngay 28/2/1995 Cbébng ty Ng. Nam Bee c6 ban tu
chinh LC vé viéc gia han th&i han giao hang vao
ngay 20/03/1995 va ngay LC hét hiéu lwc 1a ngay
04/04/1995.

+ Dén ngay 8-3-1995 tau ctia Ng. Nam Bee van chuwa
dén Viét Nam. TANICO théng bao véi Ng. Nam Bee
vé viéc hiy bd hop ddng, vi pham thdi gian giao
hang.
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Tranh chap “hop dong mua bdn san Iat” (tt) | 222

+» Tda phuc thdm Tda an nhan dan t6i cao tai
TP HCM x& can c& cac diéu 29 ,61.3 va 64
SCIG tuyén bd TANICO c6 quyén hay bd hop
dong vi bén mua vi pham théi han giao hang,
buéc Céng ty Ng. Nam Bee phai phat vi pham
hop dong

+ Vién Kiém sat nhan dan toi cao khang nghi:
Khéng ap dung SCIG vi Viét Nam khong tham
gia Cong wdc

LS. Lwu Tién Diing YKVN

LLLLLLL



o000
[ X X )
A N " N I“’ ..
N6i dung cac Diéu luat vién dan ° ;
( X J
e O

» Diéu 29 SCIG: Hop dong co thé stra doi bang cac bén. Hop dong quy

dinh stra ddi bang van ban, khong thé stra d6i dwdi hinh thirc khac. Tuy
nhién, mot bén khong thé vién dan diéu khoan nay néu bén doé cé hanh
vi ma bén kia da can cr vao hanh vi d6 d& hanh dong.

» Diéu 61 .3 SCIG: Toa an khong thé cho phép gia han néu nhw bén ban

da yéu cau giai quyét do vi pham hop dong

+ Diéu 64.1.b SCIG: Nguwdi ban cé thé tuyén bo hop dong bi hiy bd néu
nhw ngwdi mua khdng nhan hang trong thoi han b6 sung heop ly

» Diéu 64.2.b SCIG: Tuy nhién trong trwdng hep nguwdi mua da tra tién,

ngwo’l ban mat quyén tuyén bd hop dong bi huy bo trr trwdng hcyp
ngwoi mua co vi pham khac ngoai sy vi pham thwc hién hop dong cham
tré trong thdi han hop ly: (i) sau khi hét théi han bd sung hop ly.
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2.3. Tranh chap “hop dong mua ban mdy | e
diéu hoa nhiét d6” 4

+ Cong ty A cla Viét Nam mua 200 may diéu
hoa nhiét dd ciia Cong ty B clia Héng Cong.
Hop déng quy dinh xuat x&¢ hang hoa la tai
Nhat Ban. Thoi han khiéu nai 9 thang.

+ Qua thoi han khiéu nai, Céng ty A khiéu nai
Céng ty B bang vién dan Diéu 40 SCIG: Bén
ban da biét ho&c budc phai biét may diéu hoa
khdng phai dwoc san xuat tai Nhat Ban.
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Tranh chap “hop dong mua ban may diéu oo
hoa nhiét do”(tt) o

Cong ty B phan d6i, vién dan Dbiéu 318 Luat thwong
mai vé viéc hét thO’I hiéu khiéu nai va Diéu 44.5
Luat Thwong mai vé gidi han trach nhiém cua bén
ban: B&n mua da kiém tra hang va da biét hoac
budc phai biét may dleu hoa khong phai 1a san xuat
tai Nhat nhung da chap nhan: “B&n ban phai chiu
trach nhiém vé nhirng khiém khuyet cua hang hoa
ma bén mua hoac dai dién cua bén mua da kiém
tra néu cdc khiém khuyét cda hang hoa khong
thé phdt _hién dwoc trong qua trinh_kiém tra
bang bién phap thong thwong va bén ban da biét
hoac phal biét vé cac khlem khuyét d6 nhuwng
khdong thong bao cho bén mua”
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Lol ich gi khi tham gia SCIG?

. Giam thiéu chi phi dam phan hop déng

+ Giam thiéu tranh chap khi cac bén s dung
SCIG giai thich hgp dong

+ Dé tién lwong hon vé két qua giai quyét tranh
chap.
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Xin cam on e

Lién hé:

ThS. Lwu Tién Diing

Luat sw thanh vieén Cong ty Luat hop danhYKVN
17 Ngbé Quyén, Ha Noi
Dién thoai: 090 329 6568
Email: dzung.luu@ykvn-law.com
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